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National Energy Board

First Floor, 444 Seventh Avenue SW

Calgary, AB, T2P 0X8

By fax: (403) 292-5503

Attn:
Michel L. Mantha


Secretary to the Joint Review Panel


GSX Canada Pipeline Project

Dear Mr. Mantha:

Re:
Hearing Order GH-4-2001, Joint Review Panel Consideration of Environmental Effects, Georgia Strait Crossing Pipeline Limited (the Applicant), GSX Canada Pipeline Project (the Project), 
Your letter of January 31, 2002, regarding combustion of gas

1. I am counsel for the GSX Concerned Citizens Coalition (GSXCCC). 

2. This submission is comprised of the following sections:

1A. Purpose and context


2B. Summary


5C. CEAA applies here


8D. NEB Act applies here


9F. The constitutional challenge should be dismissed


21G. The Panel should consider the environmental effects of combustion of the gas


23H. Conclusion




A. Purpose and context

3. The purpose of this letter is to provide the Coalition’s submission in response to your January 31, 2002, letter to counsel for the Applicant in which the Panel invites comments from the parties on the following questions:

(1) Under the Canadian Environmental Assessment Act (CEAA) or under the National Energy Board Act (NEB Act), or both; does this Panel have the authority to consider the environmental effects of:

· the combustion of the gas proposed to be transported;

· the combustion of the gas at the existing Campbell River ICP facility; and 

· the combustion of the gas at proposed new generation facilities.  

(2) If this Panel has the authority to consider these environmental effects, should it consider them?

If the response to these questions involves constitutional considerations, the Panel draws to your attention the requirements of s. 57 of the Federal Court Act (FCA) as compliance with those requirements may be necessary.

4. This submission responds to the following submissions which have answered the above-noted questions in the negative:

(a) February 14, 2002, letter from Macleod Dixon, LLP, on behalf of the applicant GSX PL, (“the Applicant”) to the Panel,

(b) February 14, 2002, letter from Arvay Finlay, Barristers, on behalf of the intervenor the Province of British Columbia (“B.C.”), to the Panel, with February 14, 2002, affidavit of Paul Wieringa and February 14, 2002, affidavit of Daphne Stancil, and notice to the federal and provincial attorneys general pursuant to section 57 of the Federal Court Act, 

(c) February 14, 2002, letter from the intervenor Alberta Department of Energy (ADOE) to the Panel,

(d) March 4 and March 6, 2002, letters from Stan Rutwind, counsel for the Alberta Minister of Justice and Attorney General (“Alberta”), adopting the submissions of B.C.

5. In support of this submission I attach two affidavits: a March 17, 2002, affidavit of Dr. Mark Jaccard and a March 18, 2002, affidavit of Thomas Hackney.

6. In accordance with the revised timelines for submissions set out in your February 22, 2002, letter to counsel for SPEC and DSF, this submission is filed on March 18, 2002.

7. In preparing this submission I have also had the opportunity to review a draft of the submission on these questions by counsel for the David Suzuki Foundation and the Society Promoting Environmental Conservation, which the GSXCCC endorses.

8. To clarify the record, this submission replaces my February 28, 2002, letter, which I request be struck from the record.

B. Summary

9. The GSXCCC takes the position that both of the Joint Review Panel’s questions should be answered in the affirmative. 

(a) Under CEAA, the panel has both the authority to, and an obligation to, consider the environmental effects of the proposed GSX project. “Environmental effects” are “any changes the project may cause in the environment.” Clearly, approval of the proposed GSX project will cause the combustion of the gas proposed to be transported, the environmental effects of which are therefore environmental effects of the proposed Project. This applies to the combustion of all of the gas proposed to be transported, whether it would be burned in the existing ICP facility, in currently proposed facilities or in yet-to-be proposed facilities.

(b) Under the NEB Act, the panel has the discretionary authority to consider the environmental effects of the combustion of the gas proposed to be transported. Under the NEB Act, the panel should exercise its discretion to consider the environmental effects of the combustion of the gas proposed to be transported. These effects are relevant and material, and they have not been, and will not be, considered by any other regulatory body. 

10. The Applicant, B.C., ADOE and Alberta argue that on constitutional grounds the Panel should ‘read down’ both CEAA and the NEB Act so that neither statute would authorize the Panel to consider the environmental effects of the combustion of the gas proposed to be transported. 

11. In response, with respect, the Panel should dismiss the constitutional challenge by the Applicant, et al. 

(a) Both CEAA and the NEB Act are constitutionally valid federal legislation. The proposed GSX pipeline is an international pipeline which is unquestionably subject to federal legislative authority pursuant to the Constitutional Act, 1867. Both CEAA and the NEB Act apply on their respective terms to the proposed GSX pipeline. 

(b) Where there is valid federal authority to conduct an environment assessment of a proposed project (here, under CEAA), such authority extends incidentally to the examination of environmental effects within provincial jurisdiction. Friends of the Oldman River Society v. Canada (Minister of Transport), [1992] 1 S.C.R. 3 (the “Oldman case”). 

(c) Similarly, where the National Energy Board has valid federal authority to review an application for a certificate of public convenience and necessity for a proposed project (here, for an international gas pipeline), the NEB has authority to consider the environmental effects of future facilities related to the proposed project and the NEB’s environmental inquiry is not limited to the environmental effects of the transmission of energy by “a line of wire” (or, here, a line of pipe) across the border. Quebec (Attorney General) v. Canada (National Energy Board), [1994] 1 S.C.R. 159 (the “Hydro-Québec case”). 

(d) The Applicant, B.C. and Alberta argue that gas-fired electrical generation plants are subject to provincial legislative authority and that this creates a constitutional barrier to the consideration by the Panel of the environmental effects of combustion of the gas proposed to transported. With respect, this is not a correct constitutional law analysis. Constitutional authority regarding environmental matters is not divided into ‘watertight compartments.’ Oldman, supra. The existence of provincial regulatory authority over electrical generating plants does not preclude the National Energy Board from examining the environmental effects of future such plants related to a proposed linear project within NEB jurisdiction. Hydro-Québec, supra.
6. The Applicant, B.C., Alberta and ADOE argue that under CEAA the description of the Project does not include combustion of the gas proposed to be transported and that therefore CEAA does not authorize the Panel to examine the environmental effects of the combustion of the gas proposed to be transported. 

(a) With respect, this argument is wrong because it answers the wrong question. The proper question under CEAA is whether the environmental effect of the combustion of the gas proposed to be transported is an environmental effect of the Project.

8. The Applicant, et al., argue that the NEB conducts an environmental assessment of a facility upstream of an export proposal for which the NEB is considering approval only if there is a “necessary connection or proximity” between the facility and the export proposal. They assert that in the instant case there is no such necessary connection or proximity between the combustion of the gas proposed to be transported and the proposed GSX pipeline. 

9. In response, the GSXCCC draws the opposite conclusion. 

(a) There is an almost perfect connection and proximity between the combustion of the gas proposed to be transported and the proposed pipeline to transport the gas. The only gas proposed to be transported that will not be burned is gas which accidentally escapes (itself an environmental effect). Otherwise, it is axiomatic that all of the gas proposed to be transported will be burned. 

(b) Thus, application of the NEB’s “necessary connection or proximity” test yields the conclusion that the Panel ought to consider the environmental effects of the combustion of the gas proposed to be transported.

10. The March 17, 2002, affidavit of Dr. Mark Jaccard establishes both the “relevance” and the “materiality” of the Panel’s consideration of the environmental effects in question:

(a) The environmental effects of the combustion of the gas proposed to be transported by the proposed GSX pipeline are an important feature which must be included in any satisfactory examination of the GSX proposal and the alternatives to it. 

(b) There is reason to believe that an examination of the GSX and combined cycle gas turbines (CCGT) proposal in comparison with a feasible alternative portfolio (“the low-emissions alternative”) will show that:

(i) the cost of the GSX-CCGT proposal is approximately equal to, or perhaps higher than, the low-emissions alternative,

(ii) however, the low-emissions would result in virtually no increase in CO2equivalent (“CO2e”) greenhouse gas emissions per year, 

(iii) while the GSX-CCGT proposal would result in almost 2 megatonnes (Mt.) of additional CO2e emissions per year, doubling BC Hydro’s present system greenhouse gas emissions. 

11. The March 18, 2002, affidavit of Thomas Hackney bolsters the materiality of the Panel’s consideration of the environmental effects of the combustion of the gas proposed to be transported, particularly in contrast with the alternative of enhanced energy conservation:

(a) Enhanced energy conservation measures in BC are one component of a portfolio of measures, including improvement of the electrical cables from the Mainland to Vancouver Island, that would form an alternative to the GSX proposal. 

(b) Enhanced energy conservation measures (not including lifestyle changes) would, if implemented, substantially reduce the demand for energy within British Columbia. 

(c) This would eliminate, or at least postpone, the need for increased energy generation capacity which BC Hydro proposes to create with the proposed GSX pipeline and CCGT plants on Vancouver Island.

(d) Any adverse environmental effects of the enhanced energy conservation measures would be substantially less than those of the combustion of the gas proposed to be transported by the proposed GSX pipeline, especially regarding greenhouse gases and air pollution.

C. CEAA applies here

12. It is common ground that CEAA requires an environmental assessment of the Project and that the Panel has been established for that purpose (in addition to the Panel’s purposes under the NEB Act). See CEAA s.5(1)(d); and Agreement Between the National Energy Board and the Minister of the Environment Concerning Review of the GSX Canada Pipeline Project, August 15, 2001 (the Agreement).

13. In addition, it cannot be contested that both the Agreement (Appendix, Part II, point 1.) and CEAA s.16(1)(a) require the Panel to identify and review the environmental effects of the Project. 

14. Therefore, the Panel’s question, as it applies to CEAA, is simply whether under CEAA the environmental effect of the combustion of the gas is an environmental effect of the proposed Project. The GSXCCC respectfully submits that the answer to that question is ‘yes.’

15. The Agreement defines “environmental effect” as having the same meaning as is set out in CEAA s.2, which defines “environmental effect” as follows:

"environmental effect" means, in respect of a project, 

(a)
any change that the project may cause in the environment, including any effect of any such change on health and socio-economic conditions, on physical and cultural heritage, on the current use of lands and resources for traditional purposes by aboriginal persons, or on any structure, site or thing that is of historical, archaeological, paleontological or architectural significance, and
(b)
any change to the project that may be caused by the environment,
whether any such change occurs within or outside Canada;

16. Although the full definition of “environmental effect” is lengthy, the pertinent portion is very simple. The question for the Panel is whether the environmental effects of the combustion of the gas proposed to be transported are a change that the project may cause in the environment. The answer to that question, in the respectful submission of the GSXCCC, is ‘Yes, of course.’ 

(a) If the proposed GSX pipeline is approved, then gas will be transported through it. All of the gas that would be transported through the proposed pipeline would be burned. The only conceivable exception would be gas that accidentally escapes, which is itself clearly an environmental effect of the proposed pipeline. What the NEB has termed “molecular traceability” is clearly established. NEB Decision GH-3-94, p.17.

(b) A good example of the analytical rationale for the Panel considering the environmental effects of the combustion of the gas proposed to be transported is provided by the Applicant where it acknowledges that the Panel’s environmental assessment of the proposal should include the environmental effect of the combustion of fuel in the vehicles used in the construction of the proposed pipeline. [GSX PL Application to the NEB, Volume IV, s.7.3.8.1] If the pipeline is approved, then the environmental effects of combustion of the gas to be transported are as inevitable as the environmental effects of the combustion of the fuel in pipeline construction vehicles. 

15. Thus, application of the NEB’s “necessary connection or proximity” test yields the conclusion that the Panel ought to consider the environmental effects of the combustion of the gas proposed to be transported.

Responses regarding CEAA

16. The Applicant, and B.C. supported by ADOE, argue that because the “scope of the project” does not include “combustion of the gas proposed to be transported” therefore CEAA does not require (or allow) the Panel to consider the environmental effects of the combustion of the gas proposed to be transported.

17. With respect, that argument is incorrect because it answers the wrong question. The question is not whether the combustion of the gas is within the description of the project (see the Agreement, Appendix, Part I, Project Description). As discussed above, the proper question under CEAA is whether the environmental effect of the combustion of the gas is an environmental effect of the Project. 

18. Put another way, it is clear that an environmental assessment under CEAA is not restricted to consideration of only those environmental effects that are specifically listed within the description of the proposed project being assessed. With respect, such an interpretation would be contrary to the stated purpose of the Act “to ensure the environmental effects of projects receive careful consideration before responsible authorities take actions in connection with them.” [CEAA, s.4(a).]

19. B.C. argues that pursuant to CEAA s.16(3)(b) the Minister of Environment determined the “scope of the factors” to be considered by the Joint Review Panel under s.16(1)(a); that the Minister’s determination in this regard is set out in the Agreement Appendix Part III – Scope of Factors; that this Scope of Factors contains “no mention … of the consideration of the effects of downstream combustion”; that such mention cannot be implied; that the Minister therefore “excluded the consideration of downstream effects”; and that “the Panel does not have the jurisdiction to alter the scope of factors to consider such effects.” [para.40]

20. In response:

(a) The Agreement, Appendix Part III – Scope of Factors does indeed determine, pursuant to CEAA s.16(3)(b), the scope of the factors to be considered by the Panel under s.16(1)(a).

(b) However, the “Scope of Factors” document is worded broadly and generically. It states in material part: 

Part III – Scope of Factors

The Review will consider the potential effects of the Project within spatial and temporal boundaries which encompass the periods and areas during and within which the Project may potentially interact with, and have an effect on, components of the environment. These boundaries will vary with the issues and factors considered, and will reflect;

· the construction, operation, decommissioning, abandonment or other undertakings that are proposed by the Proponent or that are likely to be carried out in relation to the physical works proposed by the Proponent; …

(c) Notably, the “Scope of Factors” does not list any specific environmental effect that must be considered by the Panel. Therefore, with respect, there is no basis to conclude that the lack of mention of “the environmental effects of combustion of the gas proposed to be transported” is intended in any way to imply that such effects are not to be considered.

21. B.C. also argues [at para.41], in the alternative to its argument that the “Scope of Factors” does not mention combustion of the gas, that “the only means by which downstream effects could be considered under CEAA is through the consideration of cumulative effects.” [para.41] The Applicant states:

42. The potential marine and terrestrial effects of the pipeline are different in kind, location and time from the effects of combustion. They are therefore not aggregative, and should not form a part of the cumulative effects analysis. As is stated in the Responsible Authorities Guide:

If the environmental effects of other past or future projects are not likely to act in combination then they should not be included in the cumulative environmental effects assessment of the project. [emphasis added by the Applicant]

See also Citizens’ Mining Council of Newfoundland and Labrador Inc. v Canada (Minister of Environment) (1999), 163 F.T.R. 36 at para.68 (T.D.)

22. In response:

(a) It is difficult to respond to this alternative argument because it proceeds from what the GSXCCC considers to be a false premise, i.e., that the “Scope of Factors” explicitly or implicitly excludes consideration of the environmental effects of the combustion of the gas proposed to be transported. 

(b) However, if, in the alternative, the Panel were to find that the “Scope of Factors” excludes consideration of the environmental effects of the combustion of the gas proposed to be transported, then the GSXCCC would respectfully disagree with the Province’s position that “the only means by which downstream effects could be considered under CEAA is through the consideration of cumulative effects.” By the terms of s.16(3)(b), the “Scope of Factors” applies to the factors listed in s.16(1)(a), which include both “the environmental effects of the project” and “any cumulative environmental effects that are likely to result from the project...”. Accordingly, it would seem that if the “Scope of Factors” excluded from “the environmental effects of the project” the consideration of the environmental effects of the combustion of the gas proposed to be transported then such exclusion would apply equally to “any cumulative environmental effects that are likely to result from the project in combination with other projects or activities ...”.

(c) B.C. refers to the case of Citizen’s Mining Council of Newfoundland and Labrador Inc. v. Canada (Minister of the Environment), [1999] F.C.J. No. 273, 163 F.T.R. 36, 17 Admin. L.R. (3d) 287, 29 C.E.L.R. (N.S.) 117. With respect, that case is not relevant to the question of whether CEAA authorizes (and requires) the Panel to consider the environmental effects of the combustion of the gas proposed to be transported. The Citizen’s Mining Council case involved the proposed nickel mine in Voisey’s Bay and the proposed smelter/refinery at Argentia. The Minister determined that there would be two separate environmental assessment processes conducted. The Court dismissed the Citizen’s Mining Council’s objection, because it held that CEAA does not require a combined assessment where there are two projects proposed by the same proponent, even if the two projects are somewhat interrelated.

23. B.C. also argues that “at least with respect to any future generating facilities, a cumulative effects analysis would be inappropriate” because “only approved projects must be taken into account; uncertain … projects or activities need not be considered” as part of a cumulative effects analysis,” citing Bow Valley Naturalists Society v. Canada (Minister of Canadian Heritage) [2001] 2 F.C. 461 at para.41 (C.A.)

24. In response, the Bow Valley Naturalists case is distinguishable because, as discussed above, there is nothing “uncertain” about the combustion of gas proposed to be transported: whatever gas is transported will be burned (or will escape accidentally).

D. NEB Act applies here

25. The Panel has broad authority under section 52 of the NEB Act to consider whatever factors it finds are relevant to its determination of whether approval of the proposed pipeline is and will be required by the present and future public convenience and necessity. Section 52 states: 

52. The Board may, subject to the approval of the Governor in Council, issue a certificate in respect of a pipeline if the Board is satisfied that the pipeline is and will be required by the present and future public convenience and necessity and, in considering an application for a certificate, the Board shall have regard to all considerations that appear to it to be relevant, and may have regard to the following: 

(a)
the availability of oil, gas or any other commodity to the pipeline;
(b)
the existence of markets, actual or potential;
(c)
the economic feasibility of the pipeline;
(d)
the financial responsibility and financial structure of the applicant, the methods of financing the pipeline and the extent to which Canadians will have an opportunity of participating in the financing, engineering and construction of the pipeline; and
(e)
any public interest that in the Board's opinion may be affected by the granting or the refusing of the application. [emphasis added]

26. Both the Applicant and B.C. appear to acknowledge that the NEB Act, on its face, gives the Panel broad authority to determine the factors that it will consider. Counsel for the Applicant states:

Section 52 of the National Energy Board Act ("the NEB Act") requires the Panel, in considering the application of GSX PL for a certificate, to have regard to "all considerations that appear to it to be relevant", and further permits the Panel to have regard for "any public interest that in [its] opinion may be affected by the granting or the refusing of the application".   

F. The constitutional challenge should be dismissed

27. The GSXCCC respectfully submits that the constitutional argument of the Applicant, et al, should be dismissed on its merits. For reference, the essence of the Applicant’s constitutional argument is that both CEAA and the NEB Act should be ‘read down’ so as to prevent the Panel from considering the environmental effects of the combustion of the gas proposed to be transported because, it is argued, consideration of that factor is beyond federal jurisdiction under the Constitution of Canada. 

28. The GSX pipeline proposal is squarely within federal jurisdiction, because it is a proposed international gas pipeline. John Bishop Ballem, Q.C., in “Pipelines and the Federal Transportation Power”, (1991) 29 Alta. L. Rev. (No. 3) 617, describes the federal constitutional authority for international pipelines as follows:

There are three ways in which a pipeline or related facilities can come within federal jurisdiction: 

(i) by comprising an undertaking which clearly extends beyond provincial boundaries; …

The federal power over pipelines under categories (i) and (ii) is to be found in the exceptions to the provincial powers enumerated in s. 92(10)(a), which matters so excepted are transferred to federal jurisdiction by the operation of s. 91(29).  The combined effect of these two subsections is to confer on the federal government the power to make laws in relation to: 

Lines of steam or other ships, railways, canals, telegraphs and other works and undertakings connecting the province with any other or others of the provinces, or extending beyond the limits of the province.

The starting point for an analysis under category (i) is the judicial finding in Campbell-Bennett Ltd. v. Comstock Midwestern Ltd. [[1954] S.C.R. 207, [1954] 3 D.L.R. 481, (S.C.C.); [1953] 3 D.L.R. 594, 8 W.W.R. (N.S.) 683 (B.C.C.A.).] that interprovincial or international pipelines (to avoid needless repetition I will refer to both of these as extraprovincial pipelines) fall within the umbrella of "other works and undertakings", even though they are not mentioned specifically in s. 92(10)(a). This finding alone is sufficient to place the major Canadian pipeline systems, such as TransCanada PipeLines Ltd. ("TCPL") in the case of natural gas, and Interprovincial Pipe Line Company ("IPL") in the case of liquid hydrocarbons, firmly in the federal camp as they unquestionably connect provinces and extend beyond the limits of a province.  Thus, the major pipeline systems which fall within category (i) occasion little difficulty.  Indeed, with the exception of the Comstock case, which involved an unsuccessful attempt to enforce a lien under the British Columbia Mechanics' Lien Act against the property of the Trans Mountain Oil Pipe Line Company and, in a minor way, the Flamborough case, [Flamborough v. National Energy Board, Interprovincial Pipe Line Ltd. and A.G. Canada (1984) 55 N.R. 95 (F.C.A) leave to appeal to S.C.C. refused (1984) 58 N.R. 79n (S.C.C.).] federal jurisdiction over such undertakings has not been challenged in the courts

29. The Applicant argues that the Panel’s discretion (under the NEB Act) is limited to environmental effects that are linked to the federal decision-making power being exercised:

While this provision [s.52 of the NEB Act] gives broad discretion to the Panel, such discretion, as it relates to conducting its environmental assessment, is not unlimited. There must be a necessary connection or proximity between the environmental impacts to be assessed and the federal decision making power being exercised. (Friends of the Oldman River Society v. Canada (Minister of Transport), [1992] 2 W.W.R. 193 at 243; Quebec (Attorney General) v. Canada (National Energy Board), [1994] 1 S.C.R. 159 at 195).

30. In response: 

(a) As discussed above, the “necessary connection or proximity” between the environmental effects of the combustion of the gas proposed to be transported and the proposed gas pipeline is clearly established in the present case. The proposed international gas pipeline is federally regulated. If approved, the pipeline will cause the combustion of the gas and the combustion of the gas has environmental effects. 

(b) The Oldman decision concerned the validity of the federal environmental assessment process (then the Environmental Assessment and Review Process (EARP), now CEAA); not the NEB Act. In any event, the Court in the Oldman case held that there was a sufficient proximity between the environmental impacts to be assessed and the “federal decision making power” to be exercised, in that case, under the federal Fisheries Act and the Navigable Waters Protection Act. Moreover, in the case before this Panel, there is no question that the NEB Act is valid federal legislation.

(c) The decision of the Supreme Court of Canada in the Quebec v. Canada case (referred to also as Hydro-Québec case), with respect, strongly supports the conclusion that the NEB Act does, both on its face and when examined in a constitutional context, authorize the Panel to consider the combustion of the gas proposed to be transported by the proposed Project. In the Hydro-Québec case, the Court held that the National Energy Board was authorized by the NEB Act to consider the environmental effects of the generation of electricity, the export of which was the subject of a request for approval by the NEB. As in the instant case, it was argued that allowing the NEB a broad scope of inquiry “might then bring into its [the NEB’s] contemplation areas which are more properly the subject of provincial regulation and control.” [para.59] However, Mr. Justice Iaccobucci rejected that argument, stating:

¶ 60 In defining the jurisdictional limits of the Board, then, this Court must be careful to ensure that the Board's authority is truly limited to matters of federal concern.  At the same time, however, the scope of its inquiry must not be narrowed to such a degree that the function of the Board is rendered meaningless or ineffective.  In this regard, I find helpful the reasons of this Court in Friends of the Oldman River Society v. Canada (Minister of Transport), [1992] 1 S.C.R. 3, a decision released after the Federal Court of Appeal had rendered judgment in this case. 

¶ 61 In Oldman River this Court considered, among other issues, the constitutional validity of the EARP Guidelines Order.  La Forest J., for the majority, concluded, in words I find apposite to this appeal (at p. 64): 

It must be recognized that the environment is not an independent matter of legislation under the Constitution Act, 1867 and that it is a constitutionally abstruse matter which does not comfortably fit within the existing division of powers without considerable overlap and uncertainty.

Therefore (at p. 65): 

. . . the solution to this case can more readily be found by looking first at the catalogue of powers in the Constitution Act, 1867 and considering how they may be employed to meet or avoid environmental concerns.  When viewed in this manner it will be seen that in exercising their respective legislative powers, both levels of government may affect the environment, either by acting or not acting.

¶ 62 As noted earlier, the vires of the National Energy Board Act is not in dispute in this appeal.  If in applying this Act the Board finds environmental effects within a province relevant to its decision to grant an export licence, a matter of federal jurisdiction, it is entitled to consider those effects.  …

¶ 64 I conclude, therefore, that the Board did not exceed its jurisdiction under the National Energy Board Act in considering the environmental effects of the construction of future generating facilities as they related to the proposed export, an area of federal responsibility. [emphasis added]

31. The Applicant goes on to argue that in its GH-5-93 Review and GH-3-94 decisions the National Energy Board determined that – “in deciding whether or not the necessary connection or proximity existed between the requirements of an export proposal and upstream facilities or activities” to warrant examination of the environmental effects of such upstream facilities or activities – the Board would consider whether such an examination would be “of some utility and not be duplicative.” [p.3] The Applicant argues that, here:

· It would be inappropriate to conduct an environmental assessment of existing end-use facilities, like the Campbell River plant, because to do so would be duplicative and of no utility. 

· It would also be inappropriate to consider the environmental effects of the combustion of gas at new end-use facilities, because to do so would amount to a wholesale review of the operational plans of the many possible residential, commercial and industrial gas users on Vancouver Island.

32. In response:

(a) On the facts, the existing (though not yet operational) ICP (Campbell River) electrical generation plant was approved following assessment under the B.C. Environmental Assessment Act on the basis that it would be supplied with natural gas from the existing Centra pipeline to Vancouver Island. To the extent that the proposed GSX pipeline would supply gas to the ICP plant, the combustion of such gas would be over and above the operation of ICP as assessed under the BC EA Act.

(b) The only evidence before the Panel is that the gas that the proposed GSX pipeline would supply to Vancouver Island would be burned in electrical generation plants, not that it would be burned by “many possible residential, commercial and industrial gas users.” 

(c) The implication of the term “wholesale review” is apparently that the Panel’s consideration of the environmental effects of the combustion of the gas must necessarily be excessively detailed, complex or lengthy. With respect, this need not be the case, any more than such would be the case with any other area of inquiry by the Panel.

33. The Applicant argues [at p.4-5] that if the Panel does not consider the environmental effects of the combustion of the gas proposed to be transported then there will be no harm done because future generating facilities that utilize such gas will themselves be assessed under the B.C. EA Act. 

34. In response, with respect, this argument is simply incorrect. If the GSX Pipeline proposal were to be approved and built without an environmental assessment of the environmental effects of the combustion of the gas proposed to be transported, then it would be too late for subsequent environmental assessments of individual electrical generation plants to consider alternatives to, and alternative means of carrying out, the GSX pipeline project. 

35. Similarly, the Applicant argues [at p.5] that the Panel should not consider the environmental effects of the combustion of the gas proposed to be transported by the proposed GSX pipeline because “reliance on provincial environmental assessment processes to approve uses of natural gas downstream of the federally regulated pipeline is common practice.”

36. In response, there is no “common practice” regarding the questions posed by the Panel. Furthermore, with respect, this Panel asked the questions presumably because it wanted to make a conscious decision as to how it should proceed regarding this particular joint panel review process based on the merits of the comments it invited.

37. B.C., supported by ADOE, approaches the question – of whether the Panel has the authority under CEAA or the NEB Act, or both, to consider the environmental effects of the combustion of the gas proposed to be transported by the proposed pipeline – by arguing that the Province has constitutional authority to regulate the end-uses of the gas. From that proposition, the Province argues that the Panel does not have jurisdiction to consider the environmental effects of the end-uses of the gas (or what it refers to as the “downstream” uses of the gas). And, from that proposition, the Province argues that the Panel does not have jurisdiction under either CEAA or the NEB Act to consider the environmental effects of the combustion of the gas proposed to be transported.

38. In response:

(a) With respect, the Province’s constitutional argument is incorrect. The Province’s (acknowledged) legislative authority under section 92A of the Constitution Act, 1867 does not oust the authority of Parliament to enact CEAA or the NEB Act nor does it prevent the Panel from exercising its authority under CEAA or the NEB Act. This is confirmed with respect to CEAA by the Oldman case (based on EARP), and with respect to the NEB Act by the Hydro-Québec case.

(b) Similarly, with respect, the Province’s quotation from the reasons of Mr. Justice La Forest in the case of Ontario Hydro v. Ontario (Labour Relations Board), [1993] 3 SCR 327, is not pertinent. In the Ontario Hydro case, the Supreme Court of Canada held that provincial labour legislation does not apply to employees at Ontario Hydro’s federally regulated nuclear power facilities. The converse, that non-nuclear generating plants such as ICP are provincially regulated, is not an issue in the instant case. This point applies also to the Province’s (acknowledged) assertions that ICP was proposed by the Province [para.9], reviewed under the B.C. EA Act [para.10], and received an air emissions permit under the B.C. Waste Management Act [p.11].

(c) Counsel for the Province states:

13. Like the generating facilities, other downstream uses for the transported gas, such as domestic or commercial users, fall clearly within provincial competence, as matters of purely local concern. In this regard, the decision to supply Vancouver Island with natural gas for domestic and other purposes was made many years ago when the Province approved construction of the Centra Gas pipeline. Further, the Centra pipeline, and its associated local distribution company are provincially regulated by the British Columbia Utilities Commission. Again, the consideration of the environmental effects resulting from the consumption of gas by Centra customers falls squarely within provincial authority. [emphasis added]

(d) With respect, this highlights, albeit inadvertently, the pertinent legal fact that the proposed GSX pipeline is a federally regulated pipeline, not a provincially regulated pipeline such as Centra. As Mr. Justice Iacabucci stated in the Hydro-Québec case, para.67, cited above, “If in applying this [NEB] Act the Board finds environmental effects within a province relevant to its decision to grant an export licence, a matter of federal jurisdiction, it is entitled to consider those effects.”

39. B.C. does acknowledge that “In this case no one has suggested that the Panel has direct regulatory authority with respect to downstream users of gas,” and that “Rather, it is proposed only that the Panel have regard for the effects of the combustion from [downstream] users as part of the exercise of its discretion.” [para.16] However, the Province then reiterates its constitutional argument that the Panel cannot consider the environmental effects of the combustion of the gas proposed to be transported by the proposed GSX pipeline because “the Panel cannot regulate indirectly what it cannot regulate directly”: 

16. … It is submitted that, in particular in the absence of a linkage between the federal head of power under which approval for the pipeline is being sought and the effects of downstream combustion of gas, consideration of such effects would constitute an unconstitutional invasion into an area of exclusive provincial competence. The Panel therefore lacks jurisdiction to consider such effects in its consideration of the current application. In other words, the Panel cannot regulate indirectly what it cannot regulate directly. [emphasis added] 

40. In response:

(a) It is not proposed that the Joint Review Panel regulate the combustion of the gas proposed to be transported, either directly or indirectly.

(b) In addition, the Province’s argument here is based, with respect, on the false premise that there is an “absence of a linkage between the federal head of power under which approval for the pipeline is being sought and the effects of downstream combustion of gas.” In fact, it is precisely because there is such a direct and obvious linkage between the proposed construction of this (federally regulated) international gas pipeline and the environmental effects of the combustion of the gas proposed to be transported that the Panel has been asked to consider those effects.

41. In para.19, counsel for B.C. quotes from Mr. Justice La Forest in the Oldman case at paras.96-97 where the judge states that the EARP Guidelines Order provides to the federal “initiating department” or review panel “only … a mandate to examine matters directly related to the areas of federal responsibility affected.” In response:

(a) It is important to recognize that this is a comment on the meaning of the EARP Guidelines Order on its terms, not on the limits of federal jurisdiction.

(b) As noted above, the Oldman case involved, in this respect, the question of whether the EARP process itself was constitutionally valid. In the instant case, there is no doubt that both CEAA and the NEB Act are constitutionally valid, both in general and as applied to the GSX pipeline proposal.

(c) In relation to the instant case, the most important point in Mr. Justice La Forest’s discussion is that after having established that the application of the EARP process is “truly in relation to an institution or activity that is otherwise within [federal] jurisdiction” he states:

Any intrusion into provincial matters is merely incidental to the pith and substance of the legislation.

42. In para 20, counsel for B.C. cites Mr. Justice Rothstein in Friends of the West Country Assn. v. Canada Minister of Fisheries and Oceans), [2000] 2 F.C. 263 at para. 38 (C-A.) as follows:

given the divided constitutional jurisdiction over environmental assessments between the federal government and the provinces, it follows that the federal responsible authority is to focus its environmental assessment on effects within federal jurisdiction. [Emphasis added by the Applicant.]  

43. In response:

(a) To put the quoted statement in context, Mr. Justice Rothstein continues by stating:

It appears that this was the focus of the assessments in this case and I see nothing inappropriate in that regard. 

(b) Thus, while the Court commented that there was “nothing inappropriate” [emphasis added] in the federal department conducting the environmental assessment under CEAA focusing on “effects within federal jurisdiction,” the Court certainly did not conclude, as the Applicant implies, that the federal department was constitutionally required to restrict its assessment to effects within federal jurisdiction.

(c) Indeed, although the Friends of the West Country case hinged on cumulative assessment under CEAA s.16(1)(a) and provincially-regulated sources of potential environmental effects, Mr. Justice Rothstein states:

34 … Further, nothing in paragraph 16(1)(a) or subsection 16(3) limits the assessment to sources within federal jurisdiction. In order to trigger a federal environmental assessment, some aspect of federal jurisdiction must be engaged. However, once engaged, the federal responsible authority is to exercise its cumulative effects discretion unrestrained by its perception of constitutional jurisdiction. [emphasis added]

(d) It is worth noting that in the result, the Court did require the federal department to examine the potential environmental effects of provincially-regulated sources to determine if they would combine with environmental effects from the federally-regulated sources to produce a “cumulative” (i.e., total) environmental effect that could be characterized as significant. Mr. Justice Rothstein states:

¶ 40      For these reasons, I am of the opinion that the Coast Guard erred in declining to exercise the discretion conferred on it in its cumulative effects analysis under paragraph 16(1)(a) by excluding consideration of effects from other projects or activities because they were outside the scoped projects or were outside federal jurisdiction. 

44.  In para. 21, counsel for B.C. cites the comment by the Federal Court Trial Division in Hamilton-Wentworth (Regional Municipality) v. Canada (Minister of the Environment), [2001] F.C.J. No.627, at paras. 156-7, as follows:

Any exercise of legislative power must be linked to an appropriate head of power....[A]s stated at page 71 of [Oldman] the federal government may not use the “pretext of some narrow ground of federal Jurisdiction, to conduct a far ranging inquiry into matters that are exclusively within provincial jurisdiction”. 

45. In response:

(a) In the Hamilton-Wentworth case (the “Red Hill Expressway” case) the Court found that CEAA on its terms did not apply to the proposed project in question (the Red Hill Expressway). The Court’s comments regarding constitutional issues were expressly obiter dicta [para.155].

(b) In addition, the Court’s comments are broader than may appear from the selected sentences cited above. The full two paragraphs (with the selected sentences underlined) read as follows:

¶ 156      In Friends of the Oldman River Society v. Canada (Minister of Transport), [1992] 1 S.C.R. 3 ("Oldman"), the Supreme Court of Canada considered the nature and extent of federal and provincial jurisdiction over the environment, noting that the Constitution Act, 1867 did not assign the matter of "environment" sui generis to either level of government. The environment was said, at page 64 of the decision, to be "a constitutionally abstruse matter which does not comfortably fit within the existing division of powers without considerable overlap and uncertainty". Any exercise of legislative power must be linked to an appropriate head of power. Because the nature of various heads of power differ, the extent to which environmental concerns may be taken into account in the exercise of a power may differ from one head of power to another.

¶ 157      In Oldman, supra, the Supreme Court also cautioned that it is not helpful when dealing with the respective levels of constitutional authority to characterize a project as a provincial or local project. While local projects generally fall within provincial responsibility, federal participation is required if the project impinges on an area of federal jurisdiction. This was the case in respect of the Oldman River dam. However, as stated at page 71 of the decision, the federal government may not use "the pretext of some narrow ground of federal jurisdiction, to conduct a far ranging inquiry into matters that are exclusively within provincial jurisdiction". 
(c) The GSXCCC submits that the Court’s reiteration (from the Oldman case) that “Any exercise of legislative power must be linked to an appropriate head of power” is not intended to be a rhetorical statement. (The Court is not implying that there is never any appropriate head of federal power.) Here, there is an “appropriate head of federal power,” i.e., extraprovincial pipelines.

(d) Moreover, in the instant case, there is no “pretext of some narrow ground of federal jurisdiction.” The federal authority over extraprovincial pipelines unquestionably applies to the GSX Pipeline proposal. 

46. In paras. 22-23, counsel for B.C. argues that “There are many instances in which federal legislation has been read down so as not to interfere with areas of provincial competence,” citing the Reference re: Industrial Relations and Disputes Investigation Act (Canada), [1955] S.C.R. 529, and Singbeil v. Hansen (1985), 19 D.L.R. (4th) 48 (BCCA).

47. In response:

(a) The proposition as stated is not incorrect: There are cases where otherwise valid federal legislation has been ‘read down’ so as not to interfere with areas of provincial jurisdiction. 

(b) In the instant case, however, the GSXCCC submits that under CEAA and the NEB Act the Panel’s consideration of the environmental effects of the combustion of the gas proposed to be transported does not “interfere with” areas of provincial jurisdiction. At most, it would incidentally affect areas within provincial jurisdiction. It is not suggested that CEAA or the NEB Act authorize or require the NEB to regulate gas-fired electrical generation plants.

(c) The Industrial Relations and Disputes Investigation Act case was one where the impugned legislation was upheld. Mr. Justice Taschereau states:

Even if incidentally the law may affect provincial rights, it is nevertheless valid if it is, as I think, in relation to a subject within the federal legislative power under s. 91. [emphasis added]

48. In para.24, counsel for the Province argues that the Panel does have constitutional authority to consider the environmental effects of the proposed GSX pipeline on “the marine environment and the terrestrial environment in the areas covered by the pipeline as such consideration is tied directly to federal jurisdiction pursuant to federal powers respecting international pipelines”; but that the Panel does not have constitutional authority to examine “the environmental effects of the generating facilities” because these are “within provincial competence.”

49. In response:

(a) First, although there is overlap between “the environmental effects of the combustion of the gas proposed to be transported” and “the environmental effects of the generating facilities”, it is the former that is the subject of the Panel’s questions.

(b) Second, as stated above, it does not matter that the combustion of the gas occurs within a provincially regulated facility if the consideration of the environmental effects of such combustion is an incidental aspect of the environmental assessment of a federally-regulated proposal.

(c) Third, there is no basis for the Province’s attempt to distinguish between the Panel’s consideration of the proposed pipeline’s environmental effects on the provincially-regulated “terrestrial environment in the area covered by the pipeline” (which the Province apparently considers constitutionally acceptable) and the Panel’s consideration of the proposed pipeline’s environmental effects on the combustion of gas, which the Province argues is constitutionally unacceptable.

50. In para.27, the Province acknowledges that the Supreme Court of Canada in the Hydro-Québec case determined that the Board has a broad, constitutionally valid discretion under the NEB Act to consider, in that case, the environmental effects of upstream electrical generation facilities that are required for (federally regulated) export purposes:

27. The Court [in Hydro-Québec, at paras. 58 and 62] went on to make the following statements which suggest, on their face, a very wide discretion to consider matters within provincial jurisdiction:

A better approach is simply to ask whether the construction of new facilities is required to serve, among other needs, the demands of the export contract. If this question is answered in the affirmative, then the environmental effects of the construction of such facilities are related to the export. In these circumstances, it becomes appropriate for the Board to consider the source of the electrical power to be exported, and the environmental costs that are associated with the generation of that power...   

If in applying this Act the Board finds environmental effects within a province relevant to its decision to grant an export licence, a matter of federal jurisdiction, it is entitled to consider those effects. So too may the province have, within its proper contemplation, the environmental effects of the provincially regulated aspects of such a project. 

51. In paras.28-31, however, the Province attempts to distinguish the Hydro-Québec conclusion. It argues – and the GSXCCC would not disagree – that in Hydro-Québec “the hydroelectric facilities were required, at least in part, for export purposes” and that this established the necessary linkage between the environmental effects and the head of federal power (in that case, the trade and commerce power). The Province then asserts – and, again, the GSXCCC would not disagree – that in the instant case the Panel “derives its regulatory authority in this instance as a result of s.92(10)(a) of the Constitution, governing extra-provincial undertakings.” [para.30] However, the Province then asserts – arbitrarily, in the respectful submission of the GSXCC – that there is no linkage between the proposed approval of this extra-provincial pipeline and the environmental effects of the combustion of the gas proposed to be transported. This is where the GSXCCC disagrees. 

(a) Even on the strictest “molecular traceability” basis, as discussed above, all of the gas proposed to be transported will be burned (or will accidentally escape). 

(b) Further, in the Hydro-Québec case one of the indicia of the necessary linkage was that a permit to export electricity would be meaningless without the facilities to generate the electricity to be exported. Similarly, in the instant case, approval to build and operate an extra-provincial pipeline would be meaningless without the combustion of the gas proposed to be transported.

(c) At this point in its submission, the Province then reiterates its argument that electricity generation facilities are provincially regulated and that this is a constitutional bar to the Panel’s consideration of the environmental effects of the combustion of the gas proposed to be transported, to which I have responded above. 

52. In paras.33-34, the Province develops the argument that “The Province is not opposed to environmental assessment of the pipeline and the generating facilities.” Rather, the Province asserts that the Panel should assess the environmental effects “of the pipeline itself” while the Province will assess the environmental effects of “downstream combustion of gas.” In response:

(a) This argument gets to the crux of the problem. If the Panel were to approve the GSX pipeline without having considered the environmental effects of the combustion of the gas proposed to be transported, then the existence of the GSX pipeline would be a fait accompli before the Province came to assess the environmental effects of “downstream combustion of gas.” 

(b) The Province’s proposal in this regard would eliminate consideration by the Panel of alternatives to the GSX proposal informed by an examination of the environmental effects of the combustion of the gas proposed to be transported. This informed consideration would in no way be provided by the Province’s subsequent assessment of proposed generating plants on a one-by-one basis after GSX is already approved.

(c) Section 11 of CEAA requires that the Panel’s environmental assessment be conducted “as early as is practicable in the planning stages of the project and before irrevocable decisions are made.” Approval of the GSX proposal would certainly be an “irrevocable decision.” Therefore, the GSXCCC submits that Panel must ensure that it has assessed all the relevant environmental effects of the pipeline proposal – including the environmental effects of the combustion of the gas proposed to be transported – before a decision is made regarding approval of the GSX proposal.

53. In para.36, the Province argues that the Panel should not consider the environmental effects of the combustion of the gas proposed to be transported because if consideration of those environmental effects caused the Panel to conclude that the GSX is not in the public interest and not to issue a certificate of public convenience and necessity then “This decision would then have implications for the viability of both the ICP and future generating facilities.” In response:

(a) A decision by the Panel not to issue a certificate of public convenience and necessity for the proposed GSX pipeline would have implications for many things. Some of these implications would have been examined by the Panel in the course of making its decisions; others not. It is not necessary at this point to comment on whether the Panel would, or should, consider the “viability of both the ICP and future generating facilities” in its examination of the public convenience and necessity of the proposed pipeline.

(b) However, the GSXCCC respectfully submits that the “viability of both the ICP and future generating facilities” is not a factor that is relevant to the Panel’s decision as to whether to consider the environmental effects of combustion of the gas proposed to be transported. 

(c) Moreover, there is no evidence before the Panel regarding the “viability of both the ICP and future generating facilities”.

(d) The Province’s argument – that a decision by the Panel not to consider the environmental effects of combustion of the gas proposed to be transported could make the difference between the Panel finding that the GSX proposal is in the public interest and the Panel finding that the proposed project is not in the public interest – strongly supports the contention of the GSXCCC that the environmental effects of combustion of the gas proposed to be transported is highly relevant and material and should be considered by the Panel.

54. In para.37, the Province argues that: 

In the event that the GSX were denied as a result of the consideration of the effects of combustion of gas at the generating facilities, or, for that matter, in homes or vehicles, areas of provincial concern, the Panel would in effect be regulating those facilities. Thus, there would be no possibility of a provincial review process to assess the environmental viability of the generating facilities, or to consider other relevant permits. Such a process would have been foreclosed through the Panel's consideration of the effects of downstream combustion. In other words, the Panel would have succeeded in regulating indirectly where direct regulation was impermissible.

55. In response:

(a) If the Panel were to conclude that approval of the proposed GSX pipeline will not be required by the present and future public convenience and necessity, then such a decision would be made in the exercise of federal constitutional authority over extra-provincial pipelines. Any effects on matters of provincial jurisdiction would be incidental to the Panel’s exercise of valid federal authority.

(b) The Province’s argument – that a rejection of the GSX proposal by the Panel based on consideration of the environmental effects of combustion of the gas proposed to be transported would foreclose review by the Province of “the environmental viability of the generating facilities” – is, with respect, somewhat difficult to understand. If the GSX proposal is not approved by the federal regulator, then presumably the Province would choose to pursue other methods of meeting (or reducing) the need for electricity on Vancouver Island. Whether or not these would include gas-fired electrical generating plants remains to be seen. However, nothing in a federal decision not to approve the GSX proposal would preclude the Province from conducting an environmental assessment of a proposed energy project on Vancouver Island in the future.

G. The Panel should consider the environmental effects of combustion of the gas

56. The GSXCCC urges the Panel to exercise its discretion under the NEB Act to consider the environmental effects of combustion of the gas proposed to be transported, for three basic reasons.

(a) The environmental effects of the combustion of the gas proposed to be transported are relevant to the Panel’s determination of whether the GSX proposal will be required by the present and future public convenience and necessity. See the March 17, 2002, affidavit of Dr. Mark Jaccard, para.6.

(b) The environmental effects of the combustion of the gas proposed to be transported are highly material to the Panel’s decision under the NEB Act. See the March 17, 2002, affidavit of Dr. Mark Jaccard, para.7-10, and the March 18, 2002, affidavit of Thomas Hackney, para.6.

(c) The environmental effects of the combustion of the gas proposed to be transported have not been, and will not be, considered by any other regulatory body with authority over the proposed GSX pipeline. 

57. As discussed above, the GSXCCC takes the position that the Panel is not only authorized, but also required, by CEAA to consider the environmental effects of the combustion of the gas proposed to be transported. However, in the alternative, if the Panel finds that CEAA authorizes but does not require the Panel to consider the environmental effects of the combustion of the gas proposed to be transported, then the GSXCCC would urge the Panel to exercise its discretion to do so, for the same three reasons set out in the preceding paragraph.

Responses regarding whether the Panel should consider the environmental effects of the combustion of the gas

58. The Applicant (as distinct from B.C.) does not expressly address whether the Panel should consider the environmental effects of the combustion of the gas proposed to be transported if, contrary to the Applicant’s position, the Panel does have the authority to do so. 

59. B.C. argues that if the Panel does have the authority to consider the environmental effects of the combustion of the gas proposed to be transported it should not exercise such authority. It gives four main reasons for this position. 

60. In para.45, the Province argues that it has already decided “to meet Vancouver Island’s electricity needs through gas-fired generation”; that this is a “public policy choice” within the constitutional jurisdiction of the Province; and that “It would not be appropriate for the Panel to second-guess this policy decision by itself evaluating the environmental effects of gas-fired generation.” In response:

(a) The GSXCCC draws to the Panel’s attention that this argument by the Province essentially concedes that the purpose of the proposed GSX pipeline is “to meet Vancouver Island’s electricity needs through gas-fired generation.”

(b) The evidence provided by the Province does not, and does not purport to, establish that in making its decision to propose the GSX pipeline the Province explicitly evaluated the environmental effects of the combustion of the gas proposed to be transported.

(c) This argument is essentially repeats the Province’s constitutional argument. 

61. In paras.46-50, the Province argues that it has already and will in the future assess the environmental effects of the combustion of gas at gas-fired generation facilities. In response:

(a) Such assessment is focused on the individual facility, not on the GSX pipeline itself.

(b) As stated above, if the GSX pipeline is approved, then consideration of alternatives to, and alternative means of carrying out, the GSX pipeline proposal will have been foreclosed. It would be impossible for these alternatives to be considered in future plant-specific provincial environmental assessments.

(c) As stated above, the provincial environmental assessment of ICP was not based on operation of ICP with gas from the GSX pipeline.

(d) To avoid confusion, I will point out that the PACP (Port Alberni Cogeneration Project) referred to by the Province in para.47 has been cancelled. 

62. In para.50, the Province argues that for the Panel to consider the environmental effects of the combustion of the gas proposed to be transported would “involve unnecessary duplication and wasted effort.” In response:

(a) By hypothesis, if the Panel determines that it has the authority to consider these effects under the NEB Act then the Panel would have had to come to the conclusion that consideration of these effects would not be duplicative or a “wasted effort.”

(b) In any event, the Province cannot and does not claim to have conducted an environmental assessment of the GSX proposal including consideration of the environmental effects of the combustion of the gas proposed to be transported (or at all). Thus, such a review by the Panel would not be duplicative.

(c) In the GSXCCC’s submission, the Panel’s consideration of the environmental effects of the combustion of the gas proposed to be transported would only be a “wasted effort” if the Panel had already concluded in advance that the GSX proposal will be required by the present and future public convenience and necessity under the NEB Act and that the proposed project including mitigation measures would cause no significant adverse environmental effects under CEAA. Such is clearly not the case.

63. In paras.51-57, the Province argues that because of the concept of “cooperative federalism” the Panel should not consider the environmental effects of the combustion of the gas proposed to be transported. In response:

(a) This argument is predicated on the incorrect premise that consideration of these effects by the Panel would be duplicative of some other past or future provincial process. 

(b) Clearly, the Province has not conducted, is not conducting, and does not intend to conduct, an environmental assessment of the GSX pipeline proposal.

(c) It is not necessary for present purposes to address the merits of the concept of “cooperative federalism.” However, even if “cooperative federalism” were applied to the instant case, “cooperative federalism” would require that the Province respect the federally-appointed Panel’s lawful exercise of federal constitutional authority regarding extra-provincial pipelines.

(d) The decision in Re Agricultural Products Marketing Act, [1978] 25 S.C.R. 1198, is not relevant in the instant case because here there is no provincial environmental assessment of the GSX proposal that would be analogous to the provincial regulation of agricultural products in the Re Agricultural Products Marketing Act case.

(e) The Canada – British Columbia Agreement for Environmental Assessment Cooperation, referred to by the Province in para.52, is not relevant in the instant case, because that Agreement applies only where both Canada and British Columbia are required to conduct an environmental assessment of the same project. Here, B.C. has determined that the B.C. Environmental Assessment Act does not apply to the GSX proposal because the GSX proposal is federally regulated. With respect, B.C. cannot have it both ways.

(f) The comments by the Court in the Red Hill Expressway case, cited by the Province in para.54, are distinguishable because in that case the Court found that CEAA on its terms did not apply to the proposed project. Here, there is no question that CEAA applies on its terms to the GSX proposal. In any event, the comments themselves relate to the “practical considerations,” not jurisdictional factors, considered by federal officials where the putative basis for referral of the assessment of a project to a review panel under CEAA is public concern regarding an issue within provincial jurisdiction. In the instant case, the assessment has already been referred to a (joint) review panel under CEAA. 

(g) In para.55, the Province states that the Panel should not consider the environmental effects of the combustion of the gas proposed to be transported because “for the simple reason it can do nothing about it. [sic]” On the contrary, with respect, the Panel could choose not to approve the GSX pipeline proposal.

(h) In para.56, the Province argues that the Panel should not exercise its discretion to consider the environmental effects of the combustion of the gas proposed to be transported because the principle of comity. With respect, this argument is without merit. Comity applies to the treatment by one court of the decision of another court. Regardless of whether or not comity applies to the National Energy Board, there has been no decision by a court, or a provincial regulatory tribunal, to permit the GSX pipeline proposal to proceed, with or without consideration of the environmental effects of the combustion of the gas proposed to be transported.

H. Conclusion

64. The GSXCCC appreciates this opportunity to provide input to the Panel. 

All the above is respectfully submitted.

Yours truly,

William J. Andrews



Barrister & Solicitor

Encl.
March 17, 2002, affidavit of Dr. Mark Jaccard


March 18, 2002, affidavit of Thomas Hackney
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