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Pursuant to Rule 716 of the Commission’s Rules of Practice and Procedure, intervenor Fuel Safe Washington hereby moves to reopen the evidentiary record for the purpose of taking additional evidence in these dockets. 18 CFR Sec. 385.716.
  Pursuant to the National Environmental Policy Act, intervenor Fuel Safe Washington hereby requests the Federal Energy Regulatory Commission to prepare a supplemental Final Environmental Impact Statement.  These motions are based on new facts or issues not raised in prior proceedings that were not known and could not, with the exercise of due care, have been known to the intervenor at the time they would otherwise have been raised during the prior proceedings.  In addition, reopening is warranted by the public interest. 

BACKGROUND


In July 2002, the staff of the Federal Energy Regulatory Commission (and the U.S. Army Corps of Engineers as Cooperating Agency) issued a final Environmental Impact Statement (“FEIS”) for the Georgia Strait Crossing Project (“GSX”), Docket Nos. CP01-176-000 and CP01-179-000.  To the extent that this FEIS was used as the basis for FERC decisionmaking in docket Nos. CP01-177-000 and CP01-178-000, we incorporate those dockets by reference, and request reopening, as well.   


The GSX is a joint Williams Gas Pipeline/BC Hydro proposed pipeline and ancillary facilities that would originate on the U.S. – Canadian border and would terminate at Vancouver Island, Canada.  In between, the pipeline would pass through Whatcom and San Juan Counties in Washington (northern Puget Sound), and then cross into Canadian territorial waters.  The purpose of the pipeline is to provide natural gas to two new electric generation facilities on Vancouver Island (the Campbell River Power Plant and the Vancouver Island Generation Project - “VIGP”).


The GSX pipeline would disrupt Washington wetlands.  The proposed route would threaten Cherry Point, a critical shoreline area of statewide significance in Whatcom County (WA) for depleted herring stocks, which in turn are a feed source for anadromous salmon.  Despite the vulnerability of Cherry Point to new and cumulative impacts, FERC has already approved an open cut for laying pipeline through Cherry Point.  FEIS, 3.4.2.3, p. 3-53.  The proposed route from Whatcom County to Vancouver Island also threatens the core area of the southern resident stock of Orca whales.  (See Listing Endangered and Threatened Species and Designating Critical Habitat: Petition To List Southern Resident Killer Whales, 66 FR 42499 (13 August 2001)).


FERC granted licenses to GSX for its proposed route on September 20, 2002.  Although FERC provided cursory environmental review and overly speedy approval to benefit the applicant, nearly a year has passed without approval of the project by the National Energy Board of Canada.  As a result, GSX has now revised its in-service date from October 2004 to October 2005.  

FACTS SOUGHT TO BE PROVEN AND REASONS CLAIMED FOR REOPENING

In support of these motions the following facts and reasons claimed constitute grounds for reopening:

1.   Under the National Environmental Policy Act (“NEPA”), FERC is required to evaluate the environmental impact of each proposed project and issue an Environmental Impact Statement. See 42 U.S.C. Sec. 4332 (1994).  The EIS must provide “a detailed statement. . .on. . . alternatives to the proposed action” and their environmental consequences. Id. Sec. 4332(2)(C)(iii).

Sec. 101 of the National Environmental Policy Act contains the general policy direction from Congress that

. . .it is the continuing responsibility of the Federal Government to use

all practicable means. . .to improve and coordinate Federal plans,

functions, programs, and resources. . .

42 U.S.C. 4331(b).


The Council on Environmental Quality regulations require agencies to prepare supplemental draft or final environmental impact statements if:

i) The agency makes substantial changes in the proposed action that are

relevant to environmental concerns; or

ii) There are significant new circumstances or information relevant to

environmental concerns and bearing on the proposed action or its impacts.

40 C.F.R. § 1502.9(c)(1). The Ninth Circuit has held that NEPA requires agencies to supplement an Environmental Impact Statement.  Idaho Sporting Congress v. Thomas, 137 F. 3d 1146, 1152 (9th Cir. 1998).


Following the lead of the U.S. Supreme Court, the Ninth Circuit has also held that an agency must be alert to new information and continue to take a “hard look” at environmental effects, even after a proposal has received initial approval:

. . .NEPA's purpose is to ensure that "the agency will not act on

incomplete information, only to regret its decision after it is too late to

correct." Marsh [v. Oregon Natural Res. Council], 490 U.S. at 371, 109 S.Ct.

1851 [1989].

In view of this purpose, an agency that has prepared an EIS cannot simply rest on the original document. The agency must be alert to new information that may alter the results of its original environmental analysis, and continue to take a "hard look at the environmental effects of [its] planned action, even after a proposal has received initial approval." Id. at 374, 109 S.Ct. 1851 (citations and quotations omitted). It must "ma[ke] a reasoned decision based on ... the significance--or lack of significance--of the new information," id. at 378, 109 S.Ct. 1851, and prepare a supplemental EIS when there are "significant new circumstances or information relevant to environmental concerns and bearing on the proposed action or its impacts." 40 C.F.R. § 1502.9(c)(1)(ii). "If there remains major Federal action to occur, and the new information is sufficient to show that the remaining action will affect the quality of the human environment in a significant manner or to a significant extent not already considered, a supplemental EIS must be prepared." Marsh, 490 U.S. at 374, 109 S.Ct. 1851 (citations and quotations omitted).

Friends of the Clearwater v. Dombeck, 222 F.3d 552, 557-558 (9th Cir. (Idaho) 2000).

2.   The July 2002 FEIS on the GSX project gave cursory attention to alternatives.  Only twenty-eight pages are devoted to the alternatives section, even though this section is the heart of the environmental impact statement. 40 CFR Sec. 1502.14.  The purpose of an EIS is to provide decisionmakers with information to help meet the goals of the National Environmental Policy Act.  These goals are met when decisionmakers can weigh the environmental impacts amongst alternatives in a balanced fashion.  NEPA is undermined when a FERC FEIS asserts that the preferred alternative would reduce greenhouse gases, FEIS, 4.1, pp. 4-3, 4-4, a claim that the project proponent has failed to demonstrate to the National Energy Board of Canada.  

3.   On p. 4-4 of the FEIS, it states, “Currently, the Centra pipeline is the only natural gas transmission providing natural gas to Vancouver Island. . . The Centra system is currently operating at or near capacity and would not meet the objectives of the CSX system without extensive expansion.”  FEIS, 4.2.1, p. 4-4.   The former Centra pipeline is now the Terasen Gas (Vancouver Island) pipeline.  Since the issuance of the FEIS in July 2002 and the Commission’s order issued on September 20, 2002 in this proceeding, new information has come to light documenting that the Terasen Gas (Vancouver Island) pipeline is not operating at or near capacity.   According to a May 31, 2003 Bellingham (WA) Herald article:

Terasen Gas Vancouver Island wants to increase compression in its existing natural-gas pipeline that crosses from the British Columbia mainland, allowing the company to transport more gas. The extra gas could either supply a new power plant proposed by B.C. Hydro, the province's electrical supplier, or co-generation turbines proposed at three paper mills on the island owned by NorskeCanada.  Either proposal could serve the near-term electrical needs of Vancouver Island without constructing the $340 million pipeline known as GSX, Terasen officials said.  

The Terasen Gas Vancouver Island proposal would not involve any new pipeline impacts in the state of Washington or Vancouver Island and is a new viable alternative.

Significantly, NorskeCanada’s new proposal alone would generate more electricity than VIGP, for less money.  A June 9, 2003 draft report submitted to the Washington Department of Ecology by Shapiro and Associates documents that the Norske proposal that has surfaced as part of the Vancouver Island Generation Project (VIGP) is not discussed in the FERC EIS.

4.  The FEIS admits that if the no-action alternative were to be adopted, the unmet energy demand on Vancouver Island could be partially offset by conservation efforts.  FEIS, 4.1, p. 4-1.   However, the FEIS does not quantify the energy savings that could be derived by conservation efforts.  Furthermore, the FEIS contains only a brief acknowledgment in response to commentors on the DEIS suggesting that replacing or upgrading the underwater electric transmission cables serving Vancouver Island could reduce the near-term need for electric generation capacity on the island and should be considered as an alternative to the GSX project.  Again, the FEIS fails to quantify these savings and, instead, dismisses further consideration because “no such project has been proposed by potential sponsors.”  FEIS 4.1, p. 4-3.   The FEIS further claims that BC Hydro Studies show that generating electricity on the mainland and replacing and upgrading its electric transmission cables would cost about $100,000,000 (Cdn) more than building the GSX project and generating electricity on Vancouver Island. Id. 

5.  However, in July 2003, BC Hydro reported in its annual report that it intends to spend at least $2 billion (Cdn) over the next three years alone to upgrade aging generation and transmission assets.   Between now and 2013, capital expenditures of $7 billion (Cdn) are likely.   Significantly, this does not include $700 million (Cdn) that BC Hydro plans to spend on its proposed VIGP.  See attached Vancouver Sun (July 24, 2003) article.


6.  Earlier this year, BC Hydro technical staff testified in the British Columbia Utilities Commission review of the VIGP that replacing the cable to Vancouver Island is preferred and somewhat cheaper.

In summary, the party proposing to reopen the record “must demonstrate a change in circumstances that is more than just material – it must be a change that goes to the very heart of the case.” CMS Midland, Inc., 56 FERC ¶ 61,177 at 61,624, reh’g denied, 56 FERC ¶ 61,361 (1991); CMS, 56 FERC at 61,624.   The recently announced proposal of Terasen Gas Vancouver Island to increase compression on its existing B.C. to Vancouver Island pipeline, as well as BC Hydro’s multi-billion dollar transmission line upgrade program demonstrate a change in circumstances since the Commission’s approval of the GSX project in September 2002 and denial of intervenors request for rehearing in January 2003.  The TGVI proposal would meet the energy needs of Vancouver Island without additional impacts from a new pipeline route.  The upgrade by B.C. Hydro also provides an alternative to the proposed new pipeline, one that may become available on its own as existing facilities are upgraded.  Such changes in circumstance go to the heart of this case because they provide new reasonable alternatives that have not been examined or alternatives that were examined and dismissed for reasons that are no longer valid.  Therefore, we request that the presiding officer or the Commission reopen the evidentiary record in the above referenced dockets for the purpose of taking additional evidence and request that the Commission prepare a supplemental FEIS to address these alternatives.
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CERTIFICATE OF SERVICE

I hereby certify that I have this day served a copy of the foregoing Motion to Reopen the Record upon each known party of record in this proceeding by mailing a copy thereof properly addressed to each such party by first class mail, postage prepaid.

DATED this __ Day of September, 2003

__________________________

Fred Felleman







Fuel Safe Washington







%3004 N.W. 93rd St.







Seattle, WA  98117

SERVICE LIST:

� 18 C.F.R. § 385.716 (allowing FERC to reopen the record if ‘‘warranted by any changes in conditions of fact or of law or by the public interest’’); see also Eastern Carolinas Broad. Co. v. FCC, 762 F.2d 95, 103 (D.C. Cir. 1985) (stating that agency decisions not to reopen the record are normally reviewed for abuse of discretion). Missouri Public Service Commission v. FERC, No. 02-1132, fn8 (D.C. D.C.,  August 12, 2003).














�   There is abundant evidence from the BC Utilities Commission review of the Vancouver Island Generation Project (VIGP),  Hearing Order G-30-03, to the effect that the TGVI pipeline expansion is a viable and economic alternative to GSX (all references are to the BCUC review) [VIEC = Vancouver Island Energy Corporation, a BC Hydro shell company and the formal applicant for VIGP]:





-- Exhibit No. 12: "Terasen Gas (Vancouver Island) Inc. Evidence In Response to VIEC CPCN Application for the VIGP"





-- Exhibit Nos. 13; 13A; 13B; and 13C: Terasen Gas (Vancouver Island) Inc.'s responses to Information Requests from VIEC, the BCUC staff and the GSX Concerned Citizens Coalition.





-- Transcript Volume 6 - 23 June 2003 - pages 1182 to 1289: sworn evidence by the Terasen Gas (Vancouver Island) Inc. witness panel (D. Bennett, I. Anderson,  M. Davies, and G. Jones).





-- Final Argument of TGVI: "Submissions of Terasen Gas (Vancouver Island) Inc.





-- Undertaking of VIEC and Terasen Gas (Vancouver Island) of 3 July 2003: "BC Hydro & Terasen Gas (Vancouver Island) Inc Joint Submission" -- In this document, BC Hydro and TGVI collaborate to try to narrow down their differences in estimating the costs of the TGVI expansion proposal versus GSX. In Schedule C of this document, BC Hydro acknowledges that its revised estimate of the TGVI proposal to supply gas to VIGP (including fuel costs,


2005 - 2027) is $397 million, versus $442 million for GSX (also including fuel costs). TGVI's comparable estimate is $303 million for the TGVI proposal and $419 million for the GSX proposal. (The BC Hydro GSX proposal becomes less costly (in Hydro's estimation, though not TGVI's) when a third plant is assumed to be added on Vancouver Island in a future year.)





�   See Testimony of Richard Dwyer, Hearing Order GH-4-2001, GSX Canada Pipeline Project, Application to construct and operate a new natural gas pipeline and related facilities / Hearing held at Mary Winspear Community Cultural Centre, 2243 Beacon Avenue, Sidney, British Columbia/Sidney, 17 March 2003, Volume 15 (EVENING SESSION).   In addition, there is new evidence from the BC Utilities Commission review of VIGP, Hearing Order G-30-03:





-- Exhibit 4FF: "VIGP Hearing: Updated Economic and Financial Analysis, 26 June 2003" -- this exhibit gives a Net Present Value costing of 3 portfolios: (1) GSX and VIGP, with future generation on the mainland; (2) GSX and VIGP, with future generation on Vancouver Island; and (3) 230 kV subsea cables to Vancouver Island in 2008/09, with mainland capacity additions and transmission upgrades advanced several years and CCGTs (combined cycle gas turbine) on the mainland. The NPV analysis concludes that #1 (GSX/VIGP, with future generation on the mainland) has a NPV of $9,331 million (including cost of gas to run the generators). #3 (230 kV lines to VI in 2008/09) has a NPV of $9,317 million. #2 (GSX & VIGP, with future CCGTs on VI) has a NPV of $9,176 million.





-- Transcript Volumes 4 & 5 (pages 769 to 1078), (19 & 20 June 2003): VIEC Panel 3 has extensive testimony by BC Hydro transmission engineer Yakout Mansour to the effect that building transmission reinforcement to Vancouver Island (i.e. a new 230 kV, 600 MW sub-sea cable system running from the lower mainland where existing BC Hydro cables run) would ensure stable electricity supply to Vancouver Island better than GSX and VIGP.
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